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ZINSPECTED
Marlene Dortch, Secretary RECENED

Federal Comumunications Commission
445 12" Street, S. W. Room TW-A325 JUN 2 3 2003
Washington, DC 20034

FGGC - MALROOM

Re: Fx Parte Communication in the matter of Notice of Proposed Rulemaking
Regarding Rules and Regulations Iimplementing the Telephone Consumer Protection Act
of 1991, CG Docket No. 62-278.

Drear Madam Sceretary,

As arepresentative of Primerica Financial Services, a member of Citigroup, T would like
1o alfirm that the following items were discussed and recommendations made by
Primerica at the June 18, 2003 conference call between Suzanne Loomis and Pcier
Sehneider of Primerica; Feather Wingate and Jim Scott of Citigroup; Margaret Egler,
Deputy Burcau Chief and her staff, in reference 1o the above-captioned matter:

»  We discussed alternate examples of language we propose for an exemption to the
FCC's “No Cail” rule.

e  We discussed the state “No Cail” rules that includc exemptions and the specific
language used in the states.

Additionally, the enclosed letter and copy of ematl was mailed to Margaret Eiger,
Deputy Bureau Chief, FCC, Jessica Rosenworcel, Legal Advisor for Commissioner
Copps, Scott Bergmann, Legal Advisor for Commissioner Adelstein, Danie] Gonzalez,
Legal Advisor for Commissioner Martin , Matthew Brill, Legal Advisor for
Commissioner Abernathy and Bryan Tramont and Trey Hanberry, Legal Advisors for
Commissioner Powell. Furthermore, Citigroup representative Heather Wingate, followed
up by phone and email with each of the above staff members of the Commissioncrs.

This is an Ex Parte Communication filed pursuant to Section 1.1206 of the
Commissioner’s rules. One copy of this memoranduni is atlached.

Sincerely,

Suzanne Loomis

P
. . . SRSt
Vice President, Assistant General Counsel e
Amember of crtigroup
Primerica Financial Services, Inc. Primerica Life Insurance Company PES Investments Inc. PFS Home Mortgages, Inc

Member of NASD™ Equal Housing Opportunity
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Peter W, Schneider 3120 Breckinridge Boulevard

Executive Vice President ¢ Duluth, GA 30099
General Counsel Tel 770 564 6347
Fax 770 564 6216

June 18, 2003

RECEIVED &INSPECTED
JUN 9 3 2003
Ms. Margaret M. Egler ) M
Debuty Bureau Chief FCC MAILROO

Consumer & Consumer Affairs Bureau
Federal Communications Commission
445 12™ Street, SW

Room 5-C754

Washington, DC 20554

Re:  CG Docket 02-278
Rules Implementing the Telephone Consumer Protection Act of 1991

Dear Ms. Egler:

We are a financial services business that has over 100,000 individually licensed
representatives nationwide, Most of our representatives work part-time from their homes
serving a neglected middle-income market. Primerica does not have “bricks and mortar™
retail locations.

The Public Understands the Need for a “Networking” Exemption

Do Not Call laws are not new. For years, states have been considering and
enacting these faws. Often, the laws arc the subject of intense public debate. State
legislators have had to balance business and consumer interests, as well as attempt to
understand the desires of constituents within each jurisdiction. Notably, Primerica’s
business model — which consists of setting appointments using the telephone with clients
whose names are known to the representative because of a personal relationship or
referral — can operate under the laws of 36 of 50 states (70%). A trend has developed in
favor of such exemptions. Just this week, Louisiana included a personal
relationship/referral exemption in its Do Not Call law.

If the FCC simply adopts the FTC’s rulemaking without consideration of the
FCC’s broader jurisdictional reach, it will, in effect, invalidate the desires of these 30
states. Siall businesses and home-based entrepreneurs, though not telemarketers,
depend on the use of the telephone because they conduct business other than from a retail
location. Inclusion of such an exemption, on the other hand, will be consistent with the
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public’s desire, as reflected in state legislative action. Indeed, based on our own

experience, clients who receive a telephone call from someone they know or from a

personal referral have no expectation that such a call would be blocked by havmg, their
narme on a Do Not Call list.

In order to assist the Commission in its analysis of this issue, we have enclosed
fanguage used in the states to exempt networking businesses. We also enclose a map

showing the states that have enacted these exemptions.

Harmonization with the FTC

It is undeniable that the FTC jurisdiction does not extend to infrastate calls. 1f the
FCC fails to take this limitation into account, it will be grossly expanding the substantive
effect of the FTC rule, contrary, we respectfully submit, to the Congressional directive to
harmonize the two rules. Had Congress itself considered a Do Not Call list, there is no
question, we believe, that there would be carve outs for businesses such as ours.

We appreciate tremendously your consideration of these views. Neediess to say.
if you have any questions about these matters, feel free to call Suzanne Loomis of my
office (770-564-6387) (who is very familiar with Do Not Call issues) or me to discuss
thern further.

TS,

Pecter W. Schneiger

cc: Heather Wingate, Citigroup, Washington, DC



Talking points for 4:00 call Wednesday, June 18, 2003 with Margaret Egler, Deputy
Bureau Chief, FCC Bureau of Consumer Affairs

v" Statutory language for state exceptions and a map is attached;

v" Calls placed pursuant to a networking business model like Primerica’s are
presently permitted in 36 of 50 states {70%). The FTC rule effectively permits
these businesses to place calls since most are intrastate;

v Promulgation of a Do Not call rule that tracks the identical language of the FTC
- rule by only providing exceptions for consent and established business
relationships will result in a draconian assault on the current status quo by
prohibiting the Primerica business model in all of the 50 states. For all practical
purposes, it will outlaw network marketing;

v Promulgation of a Do Not call rule that tracks the identical language of the FTC
rule by only providing exceptions for consent and established business
relationships will expand the substantive effect of the FTC rule contrary to
Congressional directive to harmonize the two rules;

v" Networking businesses receive some protection under 22 of the 36 states that have
enacted No Call laws, FCC action will override these laws whether or not
preemption is incorporated in the rule or not;

v Of the 36 states with No Call lists 25 or 2/3 have laws more permissive than an
FCC rule containing no exceptions for calls other than express request and
preexisting business relationship. Only 11 have laws as or more restrictive (AK,
CO, FL, KS§, KY, ME, NJ, NM, PA, TN, WI) than such a rule.
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FACE-TO-FACE STATUTORY LANGUAGE

Alabama Section 8-19A-4 (3)(C): The provisions of this chapter do not apply to: .. . A
person soliciting . . . Without the intent to complete, and who does not complete, the sales
presentation during the telephone solicitation, but who completes the sales presentation at
a later face-to-face meeting between the seller and the prospective purchaser. Enacted
6/99

Idaho Section 48-1002(10)a): Telephone solicitation means: (a) Any unsolicited
telephone call to a purchaser for the purpose of asking, inducing, inviting, requesting or
encouraging the purchaser to purchase or invest in goods or services during the course of
a telephone call. Enacted 4/17/00

Illinois cha. 815 Section 402/5 (e)(5)(A): Telephone solicitation . . . does not include
communications: by or on behalf of an individual licensed under the Real Estate License
Act of 2000 . . or as an insurance producer under the Illinois Insurance Code who either:
is setting or attempting to set a face to face appointment for actions relating to that
individual's real estate or insurance business. . . Enacted 8/9/02

Louisiana (H.B. NO. 173): “Telephonic Solicitation” does not include voice or data
communications made for any of the following reasons: (g) Without completing or
attempting to complete a sale, said sale to be completed only after a face-to-face meeting
between the telephonic solicitor and the person called at the telephonic solicitor’s primary
place of business or at another location selected by the purchaser. The call must be the
result of a referral of the person called to the telephonic solicitor or be placed to an
individual who is personally known to the telephonic solicitor. Passed 6/16/03

Massachusetts 159C; Section 1: “Unsolicited telephonic sales call”, a telephonic sales
call other than a call made: . . . (1v) in which the sale of goods and services is not
completed, and payment or authorization of payment is not required, until after a face-to-
face sales presentation by the telephone solicitor or a meeting between the telephone
solicitor and customer. Enacted 8/10/02

Michigan 445.111(m)(iii) : Telephone solicitation does not include any of the following:
A voice communication to a residential telephone subscriber in which the caller requests
a face to face meeting with the residential telephone subscriber to discuss a purchase,
sale, or rental of, or investment in, goods or services, but does not urge the residential
telephone subscriber to make a decision to purchase, sell, rent, invest, or make a deposit
on that good or service during the voice communication. Enacted 12/30/02

Minnesota 325E.311 subd.6(4): Telephone solicitation does not include
communications: by a person soliciting without the intent to complete, and who does not
in fact complete, the sales presentation during the call, but who will complete the sales
presentation at a later face-to-face meeting between the solicitor who makes the call and
the prospective purchaser. Enacted 5/15/02



e

Mississippi 77-3-609C(ii}(iii): The provisions of this act shall not apply to: "A person
soliciting: Without the intent to complete, and who does not complete, the sales
presentation during the telephone solicitation, but who completes the sales presentation at
a later face-to-face meeting between the person soliciting and the prospective purchaser
or consumer.” Enacted 4/9/03

Missouri 407.1095(3){e): “Telephone solicitation” . . . does not include
communications: . . . By a natural person responding to a referral, or working from his or
her primary residence, or a person licensed by the state of Missouri to catry out a trade,
occupation or profession who is setting or attempting to set an appointment for actions
relating to that licensed trade, occupation or profession within the state or counties
contiguous to the state. Enacted 6/27/00

Montana Ch 589 Section 1(4){f): Telephone solicitation does not include
communications: by a person licensed by the state of Montana to carry out
a trade, occupation, or profession who is setting or attempting to set an appointment for

actions relating to that licensed trade, occupation or profession within the state. Enacted
5/9/03

New York Section 399 section 1(§)(iv): “Unsolicited telemarketing sales call” means
nay telemarketing sales call other than a call made . . . in which the sale of goods and
services is not completed, and payment or authorization of payment is not required, until
after a face-to-face sales presentation by the telemarketer or a meeting between the
telemarketer and the customer. . Enacted 10/12/00

North Daketa 51-26-01: (7) Telephone solicitation does not include communications:
(e) By the individual soliciting without the intent to complete, and who does not in fact
complete, the sales presentation during the call, but who will complete the sales
presentation at a later face-to-face meeting between the individual solicitor or person who
makes the initial call and the prospective purchaser. Enacted 4/16/03

Oklahoma Section 775B6: Telemarketing does not include a telephone call which is
made for the sole purpose of arranging a subsequent face-to-face meeting between a
salesperson and the consumer. Enacted 4/15/02

Oregon Section 646.551(2)(i): “Telephonic seller” does not include any of the
following: A person soliciting without the intent to complete and who does not compete
the sales presentation during the telephone solicitation and who only competes the sale
presentation at a later face-to-face meeting between the solicitor and the prospective
purchaser, unless at that later meeting the solicitor collects or attempts to collect payment
for delivery of items purchased. Enacted 4/20/99

South Dakota 49-31-1: (32) "Unsolicited telephone call,” any telephone solicitation call
other than a call made (d) To any person for the purpose of obtaining information and
establishing a date and time for an appointment with the telephone solicitor which will



take place at the solicitor's place of business or the consumer’s home and the call is not
made by an automated telephone dialing system. Enacted 3/21/03

Texas Section 43.003(b)(5)(B): "This chapter does not apply to a call made by a state
licensee if: the solicited transaction is not completed until a face-to-face sales
presentation by the seller and the consumer is not required to pay or authorize payment
until after the presentation." Enacted 6/17/01

PERSONAL RELATIONSHIP / REFERRAL STATUTORY LANGUAGE

Arizona Section 44-1282: This section does not apply to...calls made...(2) In response
to a referral from a natural person with whom the consumer has a personal relationship.
Enacted 5/19/03

Georgia 46-5-27(b)(3): “Telephone solicitation”...does not include
communications. ..(B) By or on behalf of any person or entity with whom a residential
subscriber has a prior or current business or personal relationship. Enacted 3/12/98

Louisiana (H.B. NO. 173): “Telephonic Solicitation” does not include voice or data
communications made for any of the following reasons: (g) Without completing or
attemnpting to complete a sale, said sale to be completed only after a face-to-face meeting
between the telephonic solicitor and the person called at the telephonic solicitor’s primary
place of business or at another location selected by the purchaser. The call must be the
result of a referral of the person called to the telephonic solicitor or be placed to an
individual who is personally known to the telephonic solicitor. Passed 6/16/03

Minnesota Chapter 325E.311(Subd 6). Telephone solicttation does not include
communications...(2) by or on behalf of any person or entity with whom a residential
subscriber has a prior or current business or personal relationship. Enacted 5/15/02

Missouri Section 407.1095(3): “Telephone solicitation”. ..does not include
communications...(b) By or on behalf of any person or entity with whom a residential
subscriber has had a...current business or personal relationship; ...(e} By a natural person
responding to a referral, or working from his or her primary residence. Enacted 6/27/00

Montana 30-14-1: (4) Telephone solicitation does not include communications. ..(b} by
or on behalf of any person or entity with whom a residential subscriber...has a current
business or personal relationship; (e) by a natural person responding to a referral or
working from the person’s primary residence. Enacted 5/9/03

North Dakota 51-26-01: (7) Telephone solicitation does not include
communications...(b) by or on behalf of any person with whom the subscriber has an
established personal or business relationship. Enacted 4/16/03



Suggested Language Providing Exemption for Primerica Model Businesses

1 Exemption based exclusively on geographic limitation.

“Shall not include calls placed within a 100 mile radius”
OR
“Shall not include intrastate calls”
N Most consonant with FTC jurisdiction

2 Exemption based exclusively on nature of the relationship.

“Shall not include calls based on a persounal relationship or referral to set a
subsequent face to face meeting”

+ Protects “mom and pop” businesses
~ Restricts traditional telemarketers

3 Exemption based exclusively on the fact that no sale will be consummated on
the telephone

“But shall not include calls in which the sale of goods or services is not
completed and payment or authorization of payment is not required until
after a face to face sales presentation by the telephone solicitor or a meeting
between the telephone solicitor and the customer.”

13 states have approved variations

4 Combination of exemptions based on geography and no sale consummated
over the telephone

A combination of the above exemptions may further reduce the opportunity for
traditional telemarketers to take advantage of the exemption. For example, a combination
of the geographic limitation with the face-to-face restriction could read as follows:

“But shall not include calls within a 100 mile radius (or intrastate calis) in
which the sale of goods or services is not completed and payment or
authorization of payment is not required until after a face-to-face sales
presentation by the telephone solicitor or a meeting between the telephone
solicitor and the customer.”
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Copr © 2003 by State of Alabama. All rights reserved. M /
4 8-19A-4. Exemptions. [ v

The provisions of this chapter do not apply to:

{1} A person engaging in commercial telephone solicitation where the solicitation is an isolated
tcansaction and not done in the course of a pattemn of repeated transactions of like nature,

(2) A person making calls for religious, charitable, political, educational, or other noncommercial
PUIPOSEs OT @ person soliciting for a nonprofit corporation if that corporation is properly registered
with the Secretary of State and is included within the exemption of the Alabama Revenue Code or
Seation 501(e)3) of the Internal Revenue Code or rural glectric cooperatives formed under Chapter &
of Title 37 of the Code of Alabamaor affiliates or subsidiaries thereol,

(3) A person soliciting:

o Without the intent to complete or obtain provisional acceptance of a sale during the telephone
solicitation.

b Who does not make the major sales presentation during the telephone solicitation,

o Wiiliout the intent 1o complete, and who does not complete, the sales presentation during the
telephone solicitation, but who completes the sales presentation at a latet face-to-face meeung
between the seller and the prospective purchaser. However, if a seller, directly following 2 tclephone
solicitation, causes an individual whose primary purpose itis to go to the prospective purchaser 10
collect the payment or deliver any item purchased, this exemption does not apply.

(4) Any ficensed securities, conunodilies, or investaent broker, dealer, or invesiment adviser, when
-sliciting within the scope of his or her lcense. As used in this ssction, “licensed securities,
_ammodities, ot investment broker, dealer, or investment adviser” means a person subject o license of
registration by the Securities and Exchange Commission, by the National Association of Securities |
Dealers or other self-regulatory organization as defined by the Securities Exchange Act of 1934 s
U.S C. Section 781), or by an ofticial or agency of this state or of any state, commonwealth or territory
of the United States,

(5 Any licensed associated person of a securitics, commodities, or investment broker, dealer, of
ipvestment adviser, when soliciting within the scope of his or her ficense. As used in this section,
ieensed associated person of a securitics, commodities, or investment broker, dealer, or lnvestment
adviser” means any associated person registered or licensed by the National Association of Securitics
Dealers or other self-regulatory organizalion as defined by the Securities Exchange Act of 1934 i3
U S.C. Section 781), or by an official or agency of this state or of any state, commonwealih or territory
of the United States,

(6) A person primarily sobciting the sale of a newspaper, periodical of general circuiztion, 07
miagazing,

(7} A book, video, of record club or contraclual plan or arrangement

 Under which the seller provides the consumer with a form which the consumer may use to instruct
the seller not 1o ship the offered merchandise.

b, Which is regulated by the Federal Trade Commission trade regulation concerning "use of negative
option plans by sellers in commerce.”

¢. Which provides for the sale of books, records, or videos which are not covered under paragraph 2.
or paragraph b, including continuity plans, subscription arrangements, standing crder arrangements,
supplements, and series arrangements under which the seller periodically ships merchandise to 2
onsumer who has consented in advance to receive the merchandise on a periodic basis.

{8) Any supervised financial institution or parent, subsidiary, or affiliate thereof. As used in this
section, "supervised financial institution” mieans any commercial bank, trust company, savings and

crramnnt 198 PM
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loan association, mutual savings bank, credit anion, industrial loan company, CONSUMeT finance
lender, commercial finance lender, or insurer, provided that the institution is subject to supervision by
official or agency of this state, of any state, or of the United States. ‘

(9) Any licensed insurance broker, agent, customer representative, or solicitor when soliciting within

the scope of his of her license. As used in this section, "licensed insurance broker, agent, customer

representative, of solicitor means any insurance broker, agent, customer representative, of solicitor

licensed by an official or agency of this state or of any state of the United States licensed in

accordance with the Alabama Insurance Code (Title 27},

(10) A person soliciting the sale of services provided by a cable welevision system operating under

authority of a franchise o permit.

(11} A business-to-business sale where:

o The commercial telephone seller has been operating cantinuously for at least three years under the

came business name and has teast 50 percent of its dollar volume consisting of repeat sales 10

existing businesses.

b, The purchaser business ‘ntends to resell or offer for purposes of advertisernent 07252 promotional

iteny the property ot goods purchased.

¢. The purchaser business intends to use the property of goods purchased in arecycling, reuse,

remanufactusing, or manufacturing process.

(12) A person'who solicits sales or advertising by periodically publishing and delivering a catalog,

periodical, or magazine of the celler's merchandise or ad purchasers, merchandise to prospective

purchasers, 17 the catalog, periodical, of magazine:

o Contains & written description or Hlustration of each item or service offered for sale,

b Includes the physical, permanent business address or home address of the seller.

¢ Includes at least 20 pages of written material and illustration and (o distributed in more than one
tafe,

d. Has an annual cumulative circulation by mailing of not less than 150,000,

(13) A person who solicits contracts for the mainienance of repair of goods previously purchased from

the person making the colicitation or on whose behalf the solicitation is made.

{14) A telephone company OF utility company which is regulated by the Alabama Public Service

Commission, or any emplayee, officer, director, or authorized sales representative of such telephone

company or utility company when soliciting products or services which would be subject to Public

Service Commission regulation on seheil of such telephone company, ntility company, or a Federal

Communications Commission ticenced celiular telephone company Or a filiates or other bona fide

radio telecommunication services provider. Provided, however, that such authorized sales

representatives shall be subject to the same rules and regulations as the exempted company through

the Public Service Commission.

{15) A person who is licensed pursuant to Chapter 12, Tille 34, who is soliciting within the scope of

the license.

{(16) A person ficensed pursuant 1o Section B-19A-5 when sohiciting pursuant o that license.

{17) Anissuerora subsidiary of an issuer that has & class of securities which is subject (o Section 12

of the Securities Exchange Act of 1934 (15 1.8.C. Section 781) and which is either registered or

exempt from registration under paragraph (A), paragraph (B), paragraph (C), paragraph (E), paragraph

(F), paragraph (G}, or paragraph (H) of subsection (g)(2) of that section.

{1%) A business soliciting exclusively the sale of telephone answering services provided that the

telephone answerng services will be supplied by the solicitor.

(19) A person soliciting & transaction regulated by the Commodity Futures Trading Commission if the

serson is registered or temporarily licensed for this activity with the Commodity Futures Trading

Commission under the Commodity Exchange Act { U.S.C. Section | et seq.) and the registration of

license has not expired, or been suspended or revoked.

(20) A person soliciting the sale of food or produce if the solicitation neither intends to resultin, Of

nctually results in, 2 sale which costs the purchaser in excess of five hundred dollars (8500).

crsamant 325 FM
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(21) A person soliciting business from prospective consumers who have an existing business
relationship with or who have previously purchased from the business enterprise for which the

olicitor is calling, if the solicitor is operating under the same exact business name.

{22) A person who has been operating, for at Jeast one year, a retail business establishment under the
same name as that used in connection with telemarketing, and both of the following occurona
continuing basis:

a. Pither products are displayed and offered for sale or services are offered for sale and provided at the
business establishment.

b. A majority of the seller's business involves the buyer obtaining the products or services al the
satler’s location.

(23} Any person who i§ duly licensed under Section 34-27-60.

24} Any telephone marketing service company which provides telemarketing sales services undey
contract to setlers and has been operating continuously for at least five years under the same business
rame and 75 percent of its contracts are performed on behalf of persons exempied from tis chapler by
this section.

(73) A person or business soliciting the sale of an annual publication comprised of a bivgraphical
compilation of notable and distinguished individuals,

{Acts 1994, No. 94-650, p. 1220, § 4; Acts 1994, 1st Ex. Sess,, No. 94- 769, p. 54, § 1)

HISTORY
The 1994 amendment, 1st Lx, Sess,, effective May 6, 1994, in subdivision (9} inserted "customer
representative” throughout the subdivision, and inserted "licensed by an official or agency of this state
or of any staie of the United States”; and in subdivision (14) inserted the first occurrence of .
"company,” inserted "or utility company™ and inserted the second occurrence of "utility company.”

END OF DOCUMENT
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Idaho Statutes

TITLE 48
MONQPOLIES AND TRADE PRACTICES
CHAPTER 10
ITORHO TELEPHONE SOLICITATION ACT
481002, DEFINITIONSG. In this ¢hapter:
{1} ‘Business days" means all days of the week except Saturdays znd Sundays and
other legal hollidays as defined in section 73-108, Idaho Code.
{2} rConducting businass” neans making telephone solicivations either teo or fro
logations within the state of Idaho.
{3y “Ooods" means any properby, tangible or intangible, real, personal or mixed

other article, commodity, or thing of value,

{4 UHiner" means any parson less than sighteen {18} years of age.

15} “Hewspapayr of general clyculation” means & newspaper which holds & seqond ¢
mailing permit from the United States pastal service, has at least two hundred {200)
inomade wp of at least four {4) pages of at least Elve {(5) columnhs, i not produced b
Zypﬁ of mimeogrephing process, anwd hes been published or distributed within the state
en & wegkly basis for at least seveniy-elght (78) consecutive weeks, ar on a doily be
dalinad o be no less five {5} days of any ene (1} week, at least twelve {12) mo
immediately pregeding any telephone solicitation done by or on behalf of such newspso

{6} "Person” means nartural persons, partuerships, both limitsd and general, <of
both forelgn and domestie, companies, trr”iS, business entities, sssovlations, boih i
and unincorporated, end any other legal entity or any group associsbed in fact althou
legal entivy, or any agent, assign, helr, ser unh, emylc;aa or vepresentative thereo!l

{71 TrRurchasesY means & person who is Jicited Lo become or dogs beoome ebligs
a telephone soliclvor.

{8y TServices” weans any work, laber, help, assistance or instrucilion wherevsr
or pariormesd.

(%) "Telephone dirsctory of general circulation® means a direstory containing t

abers ¢f individual yesidents Qnmfcv businesses which 1s puhﬁia,ﬁd on & comRunity-e
segional basis and which is widely availleble te persons 1@5Lﬂ‘nq in such comsunluy or
through free distribution or dirvect purchase ¢f said divectory without the reguiremsn

purchas or affiliacions.

{103 "Telephnone solicitation” means: T

(s} Any unsolicited telephone call te @& purchaser for the purpsse of ashing, in

inviting, requea=iﬁq cr encouraging the purchaser to purchase or invest in gwﬁf

services during the urse of & telephone call; or

(i) Any GQ&MuﬂiCéth& in which: '

(a3 nofroe gift, sward, or prize 1s offered, or in which iU is repressnted o

goods or zervices are offered below the regular price of the yoods Or services,

Fiiy R return telephons call is invited or the communigation s followed up by

ihe putcha:a* Ly tha t&’%ﬁﬂ‘“ﬂ bOiiCiﬁGf; @t

(333) It ig intended during the course of the returs or follow-up call with the

an agraement Lo purchass, 0r & ?Lrahﬁﬁﬁ e made

{cy  For purposes of this subsection, "communi c»t Lon® means & wri

or netification or advertisement a:ar smitted (o the purchasey th

(11} "Telephone solicitor® means any person «who, on his own eha
prrsons or through use of an automatice dialing-announcing device, engagss
sgplicitation.

(171 "Unsolicited advertisement® mesns any advertisement colfering goods or sarvi
which is transmitted to any person without that person's prior express invitation or
unless an established business relationship exists between the sender and rediplent W
been terminsted by elither party.

(13 "Written confirmation” meens a writing that includes the following informat
date of curchase, the telephone solicitor’s complete address and registration rumheT,
£11 goods and/or services purchased, 2 listing of the price of esch good and/for servi
the total obligation incurred by the purchaser, and the notice of cancellation &s sec

ubsecrion (7} of section £8-~1004, Idaho Code.

The Ifahe Code is made avaitable on the fnteract by the 1daio Legislature us o publie service. This bnternet versisn of the ldahe Code may an by
ased for commeriial purposes, nor may (his database be pub};shcd ot repackaged for commercial sale without express written prrmission,

06/20/2002 4:33 BM



e i e a e R

W &S s 40205 mpszwebzwcstiaw.comimsu!dxcxt.wl?,,.i 3$&Sewicc#3carch&55“Soc&'f‘ab"—“cuea.-L

~opr. © West Group 2003, All rights reserved.

402/5. Definitions ﬂ L edA

§ 5. Definitions. As used in this Act:
(2) "Residential subscriber’ Means a person oF SpOuse who has subscribed to cither residential
telephone service from 2 local exchange company oF public mobile services, as defined by Section
13214 of the Public hitities Act, [Fhilla guzrdian of the person of the person’s spouse, of 2
individial who has powet ofattorney fromoran authorized agent of the person of the person's spouse.
{b) "Established husiness relationship” means the existence of anorat or writlen transaction,
agreement, contract, of other legal state of affales involving a person of entity and an cxisting customer
uader which both parties ave & Course of conduct or established pattern of activity for commercial of
sercantite purposes and for the benefit or profit of both partics. A paliem of astivity dogs nol
pecessarily mean multiple previous contacis. The established business relationship must exist beiween
ihe existing customer and the person or entity directly, and does not extend to any related business
entity or other business organization of the person af entity or related to the person of entity or the
person of enfity's agent including but not timited to @ parent corporation, subsidiary partnership,
company or other corporation ot affiliate.
{c} “Existing customer” means an individual who has either:.
{1 entered into a transaction, agreement, contract, ot other legal state of affairs between a Porson o7
entity and & residential subscriber under which the payment or exchange of consideration for any
goods of services has taken place within the preceding 18 months or has been arranged 10 take place &
Cfuture time; Of
{2) opened or maintained a debit account, credit card account, or other credit or discount prograni
offered by or i cony unction with the person ot entity and has not requested the person of entity to
close such account of terminate such progrant *‘
() "Registry” means the Restricted Call Registry established under this Act.
(¢} "Telephone solicitation” means any veice communication overa telephone line from & five
aperator, through the use of an autodialer of autodialer system, as defined in Section 5 of the
Automatic Telephone Diaters Act, [FN2ior by other means for the purpose of encouraging the
purchase of rental of, or investment in, property, goods, of services, or for the purposes of soliciting
charitable contributions bul does not include communications:
{1} to any residential subscriber with that subscriber’s prior ¢xpress invitation or permission wheu 2
voluntary 2-way communication belween a person o entity and a residential subscriber has occwred
with or without an exchange of consideration, A telephone solicitation is presumed not1o be made al
the express request of a subscriber if one of the following coeurs, a3 appticable:
(4) The telephone solicitation js made 30 pusiness days after the last date on which the subscriber
contacted a husiness with the purpose of inquiring abowt the potential purchase of gouds or SEIVISES.
(B) The telephone solicitation is made 30 business days after the last date on which the subscriber
consented 1o be contected,
(C) The telephone solicitation is made 30 business days after a product of cervice becomes availabie
where the subscriber has made a request to the business for that product o cervice that is not then
avallable, and requests a call when the product 07 service becomes available;
(2ybyoron behalf of any person of entity with whom a residential subscriber has an established
business relationship which has mot been terminated in writing by ¢ither party and which is related t0
the nature of the established business relationship;
{3y by oron behalfl of any person o entity with whom a residential subscriber is an existing customel,
_unless the customer has stated to the person oI entity or the person 0f entity's agent that he o7 she no

- s P A
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longer wishes to receive the telemarketing sales calls of the person or entity, or unless the nature of the
~=1] s unrelated 1o the established business relationship with the existing customer,

, by or on behalf of an organization that is exempt from federal income taxation underSection
501(c) of the Internal Revenue Code, [EN3] but only if the person making the telephone solicitation
immediately discloses all of the following information upon making contact with the consumer:

{A) the caller's true first and last name; and

(B) the name, address, and telephone number of the organization;

(5) by or on behalf of en individual licensed under the Real Estate License Act of 2000 {FN4] or &s an
insurance producer under the IMinols Insurance Code [FNS] who either:

(A} is setling or atiempting 10 set a face to face appointment for actions relating to that individual's
real estate or insurance business; or

(B) is enconraging of atlempting 1o encourage the purchase or rental of, or investment in, property,
aoods, or services, which cannot be completed, and for which payment or awthorization af;ﬂymr‘m 15
not required, until after & wrilten or slectronic agreement is signed by the residential subscriber

{6) wntil July 1, 2005, by or on behall of any entity over which the I u;?t.m Communicaions
Commission or the Hlinois Commerce Commission has regulatory anthority to the extent that, subject
to that m{? om’.v tm enl ty 12 zcmmcd m main %am a htez 156 p rit, or cemﬁu B qmior pmvd:

emat}, i cmgmg;cd i te’!eptwnc mlmmimu for nier- exch’mt‘u. tehommzmzczsi;m $ s@wwm ag dum >
in Section 132205 of the Public Utilities Act, [EN7] or }Qcai exchange telecommunications service, as
defined in Section 13-204 of the Public Utltics Act[FINE] or to the extent, subject to the regulatory
authority of the Federal Communications Commission, the entity is defined byTitle 47 Seetion 522(5)
of the United States Code, or providers of information services as defined by Title 47 Section 133(40)
of the United States Code,

CREDIT(S) E
2003 Fleetronic Pocket Part Update
POAL92-795, 8 5, off Aug. ©, 2002

(EN1] 220 ILCS 5753214,

(FINZ] 815 H.CS 305/5.

[FNA1260 US.CA S 301(c)

[EN4T 225 1LCS 454/1-1 et seq

(FN3] 215 IL.CS 3/1 et seq.

[FNE] 220 1LCS 5/13-203.

[FIN7]12201LCS 5713205

TFINS] 220 1LCS 5/13-204

END OF DOCUMENT
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HLS 03-947 REENGROSSED

Regular Session, 2003

HOUSE BILL NO, 173 OLA L L aAND

BY REPRESENTATIVE PINAC

TELEPHONES: Adds an additional sxception (o the "do not call” listing law
for vermin incompleted telephonic selivitations

AN ACT
To epact .S, 45:844.12(43 ), relative to telephonic solicitations; to provide
for definitions; to provide for exeeptions; and o provide foc related
matters.
Fe it anncted by the Legislature of Louisiang:
Seetion 1. RS, 45:844.12(43(1) is hereby enacted to read as follows:
$844,12, Definitions
As used in this Chapler, the following terms and phrases shall
have the meanings hereinafter ascribed to theny
* * %
4y "Teephonic soheitation” means any voice or dam
communication made by a telephonic solicior to a residential
wlephonic subscriber for the purpase of encouraging a safe or rental of
or investment in properly, consumer goods, of serviees; or for the
purpose of enconraging an extension of credit for property, Consumics
goods, of secvices; or for the purpase of obtaining information that will
ot may be used for the direct soliciution of a sale or rental of or
Page 1 of 3

CODING: Words in struck-through type aré deletions from existing law,
worls ynderscoced are additions.
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investment in property, consumer goods, Of setvices or an extension of
credit for such purpases; or for the solicitation of a coninbution to a
charitable organization, but dopes not include votce or data

communications made for any of the following reasons:

{0y Without completing ot attempting 1o compleie asale, said

sale to be pomploted ooy afier o face-to-face mecting betwetn the

welephonic selicitor and the nersen.salled 3t the selephanic solicitory

primary _plase of business er . anethe docation selected by the

pirchaser, The call must be the resadt ofa referra! of the person salied

to the telephonic solichor or be placed 10 an individual who iz

personally known fo the telephonis solicitor, Inlaced as presuliofn

referml the teleohonic solicitor must provide 10 the person calied the

narne of the person who made the referral. Il the personcalied does nod

wizh to be eatled aler such initind_call, then the telephonic solicitor

shall not call that person and shall maintein a list ol such persons, This

solicilor atemets o deliver an item or eodiost pavment from the person

cniled o canses another 1o do s,

DIGEST

The digest printed befow was prepared by House Legislative Services, It
constitites go part of the legislative instrument.

Pinag HB No. 173

Abstract: Exempts from the "do not call” histing law these telephonic
solicitations which result from referrals when the solicitor does not

Page 2 0f3
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+++ CURRENT VERSION +++
VIEW ALL VERSIONS

§ 1. Definitions

As used in this chapter, the following words shall, unless the context clearly requires othenwise, have
the following meaningsi--

"Caller idemification service or device”, a telephione service or device which permits a consumerto
see the telephone number of incoming calls,

HConsuper”, an individual who 1s 2 resident of the commoenwealth and a prospective tecipient of
conaumer goods O SEIVICes.

"Consumer goods or services”, an article or service that is purchased, leased, exchanged or received
primarily for personal, family o household purposes inchuding, but not limited to, stocks, bonds,
mutual funds, annuities and other financial producis.

“Doing business in the commonwealih?, conducung telephonic sales calls: (i) from a location in the
commonweaith or (1) from a location outside of the commonwealth o consumers i the
commonwealth.

"Existing customer”, a residential telephione subscriber with whon the person or entity nraking a
telephonic sales call has maintained an account or had a business relationship within the previous 24

“onths,

Marketing or sales solicitation”, the initation of a telephone call or message (o EATOUTAZS the
purchase or rental of or investment i, property, gaods or services, that is transmitted to a consumer,
but not including a telephone call or message: (1) to a consumer with tha CONSUTEr's Prior eXpress . )
written or verbal invilation oy permission; (i) by a tax-cxempl nonprofit organization; (it by an
individuzl or organization for a noncommercial purpose, suck as @ poll or survey; of (iviioa
consumar in response to a visit made by such consumer to an establishment geliing, leasing of
exchanging consurer goods or services at ¢ fixed location.

"Office”, the office of consumer affairs and business regulation

“Telephonic sales call”, a call made by a telephone solicilor 10 a consumer for the purpose oft (1)
engaging ina marketing or sales solicilation, (1) soliciting an extension of credit for consumer goods
or services: or (1) obtaining information that will or may be used for marketing ot sales solicitation of
exchange of or extension of credit for consumer goods or services,

“Telephone soliciiot”, an ndividual, association, corporation, partnership, limited partaership, limited
fiabitity company or olher business entily, or a subsidiary o affiliate thereof, doing business in the
commomvealth who makes oy causes to be made a telephonic sales call.

"Unsolicited tetephonic sales call”, 2 telephonic sales call other than a call made: (1) in response io an
gxpress wrilten of verbal request of the consumer called: (ii) primarily in co anection with an exisung
debt or contract, payment or perfermance of which has not been compleied at the time of the call; (1)
to an existing customer unless such customer has stated o the tetephone solicitor that such customer
no fonger wishes to receive the telephonic sales calls of such telephone solicitor; ot (iv} in which the
sale of goods and services is not completed, and payment of suthorization of payment is nat requiired,
until afier a face-to-face sales presentation by the telephone solicitor or 2 meeting between the
telephone solicitor and customer.

CREDIT(S)
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445.111. Definitions

Sec, 1. As used in this act:

(a) "Home solicitation sale” means a sale of goods or services of more than $235.00 in which the seller
or a peison acting for the seller engages in 2 personal, telephonic, or written solicitation of the sale, the
solicitation is received by the buyer at a residence of the buyer, and the buyer's agreement or offer {o
purchase 15 there given to the seller or a person acting for the seller. Home solicitation sale does not
include any of the following:

{17 A sale made pursuant to a preexisting revolving charge account.

(i) A sate made pursuant to prior negetiations between the parties al 2 business establishment at a
fixed location where goods or services are offered or exhibited for sale.

(i1} A sale or selicitation of insurance by an nsurance agent licensed by the commissioner of
tsHrance.

(iv) A sale made at a fixed location of a business establishmentwhere goods or services are offered or
exhibited {or sale.

(v) A sale made pursuant to a printed advertisement in a publication of general circulation,

(vi} A sale of services by a real estate broker or salesperson licensed by the department of conswmer
and industry services.

(vif}y A sale of agriculiural or hortioutiural equipment and machinery that 15 demonstrated to the
ronsumer by the vendor at the request of either or both of the parties.

y "Fixed location” means a place of business where the seller or an agent, servant, employee, or
solicitor of that seller primarily engages in the sale of goods or services of the samie kind as would be
sold at the residence of a buyer, ’
(c) "Business day” means Monday through Friday and does not include Saturday, Sunday, or the
following business holidays: New Year's day, Madtin Luther King's birthday, Washington's birthday,

femorial day, Independence day, Labor day, Columbus day, Veterans' day, Thanksgiving day, and
Christmas day.
(d) “Federally insured depository instilution” means 2 state or national bank, state or federal savings
bank, state o federal savings and loan association, or state or federal credit union that holds deposits
insured by an agency of the United States.
(¢} As used in only the definition of home solicitation sales, * goods or services” does not include any
of the following:
(i) A loan, deposit account, or trust account lawfully offered or provided by a federally insured
depository institution or a subsidiary or affiliate of a federally insured depository Institution.
(i) An extension of cradit that is subject 1o any of the {ollowing acts:
{A) The morigage brokers, lenders, and servicers licensing act, 1987 PA 173, MCL 4451651 to
(B} The secondary mortgage loan act, 1981 PA 1235, MCL 493.51 t0 493.81.
(C) The regutatory loan act, 1939 PA 21, MCL 493 1 10 493.24.
(D} The consumer financial services act, 1988 PA 161, M, 487.2051 to 4872072
(E) 1984 PA 379, MO 493,101 to 493,114
(F) The motor vehicle sales finance act, 1950 (Ex Sess) PA 27, MCL 492,101 t0 492.141.

i) A sale of a security or interest in a security that is subject to the uniform securities act, 1964 PA
265, MCL 451,50 to 451 818,
(f) "Written solicitation” means a postcard or other written notice delivered to a buyer's residence that
requests that the buyer contact the seller or seller's agent by telephone to inquire about 2 good or
service, unless the postcard or other written notice concerns a previous purchase or order or specifies
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the price of the good or service and accurately describes the good or service.

{€) "ADAD" or "automatic dialing and announcing devize” means any device or system of devices that
s used, whether alone or in conjunction with other equipment, for the purpose of automatically

selecting or dialing telephone numbers.

(h) "Commission” means the public service commission.

(1) "Do-not-call list" means & do-not-call list of consumers and their residential telephone numbers

maintained by the commission, by a vendor designated by the commission, or by an agency of the

federal government, under section 12 [FNI]

(1} "Existing customer” means an individual who has pucchased goods or services from a person, who

is the recipient of a voice communication from that person, and who either paid for the goods or

services within the 12 months preceding the voice communication or has not paid for the goods and

serviees ai the time of the voice communication because of a prior agreement between the person and

the individual,

(k) "Person” means an individual, parinership, corporation, Hmited Jtability company, association,

governmenial entily, or other legal entity,

{/) "Residential telephone subscriber” or "subscriber” means a person residing in this state who has

residential telephone service.

{m) "Felephone solicitation” means any voice communication over a telephone for the purpose of

encouraging the recipient of the call to purchase, rent, or invest in goods or services during that

telephone call. Telephone solicitation does not include any of the following:

(i) A voice communication (o a residential telephone subscriber with that subscriber's express

invitation or permission prior to the volce communication.

(17} A voice communication to an existing customer of the person on whose behalf the voice

communication is made, unless the existing customer is a consumer who has requested that he or she
wt receive calls from or on behalf of that person under section Te(1)g). {FN2]

(i1i) A voice communication to a residential telephone subscriber in which the calier requests a

face-to-face meeting with the residential telephone subscriber to discuss a purchase, sale, or rental of,

or investment in, goods or services but does not urge the residential telephone subscriber to make'a

decision to purchase, sell, rent, invest, or make a deposit on that good or service during the voice

communicalion.

(n) "Telephone solicitor” means any person doing business in this state who makes or causes 1o be

made 2 telephone solicitation from within or cutside of this state, inciuding, but not limited to, calis

made by use of automated dialing and announcing devices or by a live person,

{0) "Vendor" means a person designated by the commission to maintain a do-not- call list under

section Ta. [FN3] The term may include 2 governmental entity.

CREDIT(S)
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HISTORICAL AND STATUTORY NOTES

2003 Electronic Update
2002 Legislation

P.A 2002, No. 612, in par. (), in the introductory paragrapls, substituted "As used i oniv the
defimition of home sohicitation sales, 'Goods' " fior " 'Goads' ™ and "any” for "either”, and added subpar.
(ii1); and added pars. (g) through (o).

P.A2002, No. 612, was not ordered to take immediate effect, and was approved and filed Dec. 20,
2003. '

The general effective date for 2002 legistation is March 31, 2003,
2002 Main Volume

Source:

PAT97E, No. 227, 8 1, Imd. Eff Jan, 3,1972.

C.L.1970, § 445.111. ‘
P.ATO7E, No. 152, § 1, Imd, BIT, May 18, N

The 1978 amendment rewrote this section, which prior thereto read:

" Home selicitation sale” means a sale of goods or services of more than $35.00 in which the sellor or
& person acting for him engages in a personal solicitation of the sale al 2 residence of the buyer and the
buyer's agreement or offer to purchase is there given 1o the seller or a person acting for him. It does not
include a sale made pursvant to a preexisting revolving charge account, or a sale made pursuant to
prior negotiations between the parties at 2 business establishment at 2 fixed location where goods or
services are offered or exhibited for sale, or a sale of insurance by an insurance agent licensed by the
commissioner of insurance. 'Fixed location’ means a place of business where the selier or any of his
agents, or agent, servant, or employee or solicitor of that seller primarily engages in the sale of goods
or services of the same kind as would be sold at the residence of a buyer. It does not include a sale of
agricuitural or horticultural equipment and machinery which is demonstrated to the consumer by the
vendor at the request of either or both of the parties.”

The 1980 amendment added subd. {c} defining "Business day".
P.AI998, No. 126, rewrote this section, which prior thereto read:
‘Sec. L. As used in this act:

“(a) 'Home solicitation sale' means a sale of goods or services of more than $25.00 in which the seller
or a person acting for the seller engages in a personal or telephonic solicitation of the sale at a
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residence of the buyer and the buyer's agreement or offer to purchase is there given to the seller or a
nerson acting for the seller. Home solicitation sale does not include a sale made pursuant {o a

reexisting revolving charge account, a sale made pursuant to prior negotiations between the partics at
2 business establishment at a fixed location where goods or services are offered or exhibited for sale, a
sale of insurance by an insurance agent licensed by the commissioner of insurance, or a sale of
services by a real estate broker or salesperson licensed by the department of licensing and regulation.
Home solicitation sale does not include a sale of agricultural or horticultural equipment and machinery
which is demonstrated to the consumer by the vendor at the request of either or both of the parties.
"(b} Fixed location’ means a place of business where the seller or an agent, servant, employee, or
soticitor of that seller primarily engages in the sale of goeds or services of the same kind as would be
sold at the residence of a buyer.

(0} "Business day’ mzans Monday through Friday and shail not include Saturday, Sunday or the
following business holidays: New Years day, Martin Luther King's birthday, Washington's birthday,
Memworial day, Independence day, Labor day, Colunibus day, Veterans' day, Thanksgiving day, and
Christmas day ”

PALOSY, No. 18, rewrote this section, which prior thereto read:
"Sec. 1. As used in this act:

"(a) ‘Home solicitation sale’ means a sale of goods or services of more than S25.00 in which the seller
or a person acting {or the seller engages in a personal, written, or telephonic solicitation of the sale,
e solicitation js received by the buyer at a residence of the buyer, and the buyer's agreement or offer
to purchase 15 there given to the seller or a person acting for the seller. Home solicitation sale includes
a sale arising from a posteard or other writien notice delivered 1o 2 buyer's residence that requests that
the buyer contact the seller or seller's agent by telephone to inguire about a good or service, unless a
posicard or ather writlen notice concerns a previous purchase or order of specifies the price of the
good or service and accurately describes the good or service. Home solicitation sale does not include 2
sale made pursuant to a preexisting revolving charge account, a sale made pursuant io prios
negotiations belween the parties at a business establishment at 2 fixed location where goods or
services are offered or exhibited For sale, a sale of insurance by aninsurance agent licensed by the
commissioner of insurance, a sale made pursuant 1o & printed advertisement in a publication of genera!
circuiation, or a sele of services by a real estate broker or salesperson licensed by the department of
consumer and industry services. Home solicitation sale does not include a sale of agricultural or
horticulwiral equipment and machinery that is demonstrated to the consuner by the vendor at the
request of either or both of the partics.

"(b) 'Fixed location' means a place of business where the selier or an agent, servanl, employee, or
solicitor of that seller primarily engages in the sale of goods or services of the same kind as would be
sold at the residence of a buyer,

"{¢) 'Business day’ means Monday through Friday and does not include Saturday, Sunday or the
following business holidays: New Year's day, Martin Luther King's birthday, Washington's birthday,
Memorial day, Independence day, Labor day, Columbus day, Veterans' day, Thanksgiving day, and
Christmas day."

END OF DOCUMENT



e e .
N RS K 3 DA

325E311 ‘ 4 h&tpr:‘fwcb‘z.wa‘sﬂaW.CGWrnsu!UteKt.w!?,4.FDB 12451358 Service=Search & Tab=Citesl,

“apr, © West Group 2003, All rights reserved. ﬁ@uuw{z
AN

325E.311. Definitions

Subdivision 1. Scope. For the purposes of sections 325E.311 to 3258316, the terms in subdivisions 2

to 6 have the meanings given them.

Subd. 2. Caller, "Caller” means & person, corporation, firm, partnership, association, or legal or

commercial entity that attempts to contact, or that contacts, a residential subscriber in this state by

using a telephone or a telephone line,

Subeh. 3. Caller identification service. "Caller identification service” means a telephone service that

perimits telephone subscribers to see the telephone number of incoming telephone calls.

Subd. 4. Commissioner. "Commnussionor” means the commissioner of commerce.

Subd, & Residential subsceriber. "Residonial subseriber” means a person who has subseribed (o

residential telephone services from atelephone company or the other persons living or residing with

the subscribing person.

Subd. 6. Telephone solicitation. "Telephone solicitation” nieans any voice conununicalion over a

teiephone lite for the purpese of encouraging the purchase or rental of, or investrent in, property,

coods, or services, whether the conumunication s made by a live operator, through the use of an

automatic dialing-announcing device as defined in section 325E.26, subdivision 2, or by other means.

Telephone solicitation does not include communications:

{1} to any residential subscriber with that subscriber's prior express invitation or permission;

72y by er on behalf of any person or entity with whom a residential subscriber has a prior or current
siness or personal relationship,;

(3) by or on behalf of an organization that is identified as a nonprofit organization under state or

federal law; or i

{#) by a person soliciting without the intent to complete, and who does not in fact complete, the sales

presentation during the call, but who will complete the sales presentation at a later {ace-to-face

meeting between the solicitor who makes the call and the prospective purchaser.

CREDIT{S)
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¢ 77-3-609. Exemptions

The provisions of Sections 77-3-601 through 77-3-619 shall not apply to:

(3) A person engaging in commercial telephone solicitation where the solicitation is an isolated
transaction and not done in the cowrse of a pattern of repeated transactions of like nature.

(b)Y A person making calls for religious, charitable, political. education or other poncommercial
purposes. or a person soliciting for a nonprodit corporation if that corporation is propetly registered as
such with the Secretary of State and is included within the exemption of §.501{c}3) or S.581{cYE) of
the Internal Revenue Code.

(c) A person soliciting:

{1) Without the intent to complete or oblain provisional acceptance of a sale during the telephone
solicitation;

(1) Who docs not make the major sales presentation during the telephone solicitation; or

(1i:) Without the intent to complete, and who does not complete, the sales presentation during the .
telephone solicitation, but who completes the sales presentation at a later face-to-face meeling
between the seller and the prospective purchaser. However, il a seller, directly following ateleplione
solicitation, causes an individual whose primary purpose it is to g0 to the prospective purchaser to
coliect the payment or deliver any item purchased, this exemption does not apply.

(<) Any licensed securitics, commodities, or investments broker, dealer or investment advisor, when
soliciting within the scope of his license. As used in this section, "licensed securities, comniodities, or
vestments broker, dealer or investment advisor” means a person subject to license or registration as
such by the Securities and Ixchange Commission, by the National Association of Securities Dealers Gr
other self-regulatory organization as defined by the Securities Exchange Act of 1934 (15 U.8.C. See.
Z81), or by an official or agency of this state or of any state of the United States. s

(¢} Any licensed associated person of a securitics, commeodities, or investments broker, dealer or

investment advisor, when soliciting within the scope of his license. As used in this section, "hicensed

associated person of a securities, commodities, or tnvestmeant broker, dealer or investment advisor”

means any associated person registered or licensed by the National Association of Securities Dealers

or other sell~regulatory organization as defined by the Securities Exchange Act of 1934 (L5 US.C.

sec. 781) or by an official or agency of this state or of any state of the United States.

{f} A persen primarily soliciting the sale of a newspaper, magazine or periodical of general circulation

by its publisher, or by the publisher's agent through written agreement.

(&) A book, video or record club or contractual plan or arrangement:

(13 Under which the seller provides the consumer with a formi which the consumer may use to Instract

the seHer not to ship the offered merchandise,

(11) Which is regulated by the Federal Trade Commission trade regulation concerning "use of negative

option plans by sellers in commerce™; or

(1) Which provides for the sale of books, records or videos which are not covered under paragraphs

(1) or (1i), including continuity plans, subscription arrangements, standing order arrangements,

supplements and series arrangements under which the selier periodically ships merchandise to a

consimer who has consented in advance to receive such merchandise on a periodic basis,

(b) Any supervised financial institution or parent, subsidiary or affiliate thereof. As used in this
sclion, "supervised financial institution” means any commercial bank, trust company, savings and

wan association, mutual savings bank, credit union, industrial Joan company, consumer finance

lender, commercial finance lender or insurer, provided that the institution is subject to supervision by

an official or agency of this state, of any state or of the United States.
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(1) Any licensed insurance or real estate broker, agent, customer representative or solicitor when

coliciting within the scope of his license. As used in this section, “licensed insurance or real estate
oker, agent, customer representative or solicitor” means any insurance or real estate broker, agent,

customer representative or solicitor licensed by an official or agency of this state or of any state of the

United States.

(J) A person soliciting the sale of services provided by a cable television system operating under

authority of a franchise or permit.

{(x) A person who solicits sales by periodically publishing and delivering a catalog of the seller's

merchandise to prospective purchasers, if the catalog:

(1) Contains a written description or illustration of each item offered for sale;

(i) Includes the business address or home office address of the seller;

(1) Includes at least twenty-four (24) pages of written material and Hustrations and is distributed in

more than one (1) state; or

{1v) Has an 2nnual circulation by mailing of not less than two hundred fifty thousand (250,000).

(1) A person who solicits contracts far the maintenance or repair of goods previously purchased from

the person making the solicitation or on whose behalf the solicitation is made.

{m) A telephone company, or its subsidiary or agests, or a business which is regudated by the

Mississippi Public Service Comnuission, or a Federal Communications Commission licensed cellular

telephone company or other bona fide radio telecommunication services provider.

(1) Any publicly traded corporation which has securitics registered with the Securities and Exchange

Commission which are a reported security within the meaning of subparagraph (4) of Regulation

Scction 240.11a3-1,{a), under the Securities Exchange Act of 1934, or which is exempt from

registration under subparagraph (A), (B), (), (E), (F), (Gy or (H) of paragraph (2) of subsection {g)of

Section 12 of the Securitics Exchange Act of 1934 (15 U.S.C. Section 781), or any subsidiary of such
corporation,

{0} A business soliciting exclustvely the sale of telephone answering services, provided that the

telephone answering services will be supplied by the solicitor, ‘

{p) A person soliciling a transaction regulated by the Commodity Futures Trading Commission if the

person is registered or temporarily licensed for this activity with the Commaodity Futures Trading

Commission under the Commodity Exchange Act ¢ U.S.C. Section 1 el s2q.) and the registration or

hcense has not expired or been suspended or revoked.

(4) A person soliciting the sale of food or produce if the solicitation neither intends to result in, or

actually results in, 2 sale which costs the purchaser in excess of One Hundred Dollars (S100.00).

{r) A person soliciting business from prospective consumers who have an established business

relationship with, or who have previously purchased from, the business enterprise for which the

solicitor is calling, if the solicitor is operating under the same exact business name.

(5) A person who has been operating, for at least one (1) vear, @ retail business establishment under the

same name as that used in conncetion with telemarketing, and both of the following occur on a

coniinuing basis;

(1) Either products are displayed and offered for sale, or services are offered for sale and provided at

the business establishment; ang

(i) A majority of the seller's business involves the buyer abtaining such products or services at the

scler's location.

(1) Any telephone marketing service company which provides telemarketing sales services under

contract to sellers and has been operating continuously for at least five (5) years under the same

business name and seventy-five percent (75%) of its contracts are performed on behalf of persons

xempted from Sections 77-3-601 through 77-3-619,
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407.1093. Deafinitions W

As used in sections 407.1095 10 4071110, the following words and phrases mean:

(1) "Caller identification service”, a type of telephone service which permits telephone subscribers to
see the telephone number of incoming telephone calls;

(2} "Residential subscriber™, a person who has subscribed to residential telephone service from 2 Iocal
exchange company or the other persons hiving or residing with such person;

{3} "Telephone solicitation”, any voice communication over a telephone line from a live operator,
trough the vse of ADAD equipment or by other means for the purpose ol encouraging the purchase
or rerial of, or wvestment in, property, goods or services, but does not include connmunications:

(2) To any residential subseriber with that subsciibed's prior express invilation or prrmission,

{0} By or on behalf of any porson or entity with whom a rzsidential subscriber has had a business
contact within the past one hundred eighty days or 2 current business or personal refationship,

{¢) By or on behalf of an entity organized pursuant to Chapter $01{¢){(3) of the United States Interna!
Revenue Code, while such enfity is engaged in fund- raising to support the charitable purpose for
which the enlity was established provided that a bona fide member of such exempt organization
makes the voice communication:

{d) By or on behall of any entity over which a fedeval agency has regulatory authorily to the extent
that:

- Subjzet to such authority, the entity is required o maintals a license, permit or certificate to sell or
provide (he merchandise being offered through telemarketing; and

b. The entity 1s reguired by law or rale to develop and maintain a no-call list
(¢} By a natural person responding to a referral, or working from his or her primary residence, or a. ‘
person licensed by the state of Missourt to carry out a trade, occupation or profession who is selting or
attempting to sct an appointrent for actions relaling to that licensed trade, oceupation or profession
within the state or counties contiguous to the state.

CREDIT(S)
2007 Main Volume
(12000, S.B. No. 763, § A)

<Cenerd Materials {GM) - References, Annotations, or Tablos>

LIBRARY REFERENCES
2001 Main Volume
Trade Regulation ¢=861 et seq.
Westlaw Topic No, 382.

- CJ8. Trade to Marks, Trade to Names, and Unfalr Competition § 380.
END OF DOCUMENT

cnmnnt 849 AN



i, FT T

. ) hz:p:lfdata.opi;staie.m:,usfbi!iszﬂG}fbiithimiﬂ-iB{MN.,h:

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Definitions. As used in {sections 1 through 6] the following definitions apply:

(1} "Caller identification service” means a type of telephone service which permits telephone

subscribers to see the telephone nuniber of incoming telephone calls,
(2) "Department” means the department of administeation provided for in 2-15-1001,

(3) "Residential subscriber” means a person who has subseribed to residential telephone service from

a local exchange company and the other persons living or residing with the person.

{4} "Telephone solicitation” means any voice communicalion over a telephone line from a hive
operator, through the use of an automatic dialing-announcing device, or by other means for the purpose
ol encouraging the purchase of, rental of, or investment in propertly, goods, or services. Telephone

solicitation dees not include communications:
() toany residential subseriber with that subscriber's prior express invitation or pemission;

(L) by or onbehall of any person or entity with whom a residential subscriber has had a business

contact within the past 180 days or has a current business or personal refationship;

(c) by oron behalfof an entily organized pursuant to section 501(e)1) through S01{cHB) of the
Internal Revenue Code, 26 U.S.0 SOT(cH D) through 501 (e)6 ,while the entity is envaged in fundraising
g y ¥ a8 £

to support the charitable purpose for which the entity was established and provided that a bona fide

member of the exempt organization makes the voice communication;

{(d) byoron behall of any entity over which a federal agency has regulatory authority to the extent

that:

(i) subject to that authority, the entity is required to maintain a license, permit, or certificate to sell or
provide the merchandise being offered threugh telemarketing; and

(i1) the entity is required by law or rule (o develop and maintain a no-call fist;

(¢) by a natural person responding 1o 2 referral or working from the person's primary residence: or

() by aperson licensed by the state of Montana to carry out & trade, occupation, or profession who is
setting or attempling to set an appointment for actions relating to that lcensed trade, occupation, or

profession within the state.
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Section 2. Telephone solicitation of residential subscribers on no-call list prohibited. A person or
entity may not make or cause to be made any telephone solicitation to the telephone line of any
restdential subscriber in this state who has given notice to the department, in accordance with rules

promulgated pursuant to [section 3}, of the residential subscriber’s objection to receiving telephone

soliciiations.

Seetiou 3, Department to creafe ne-call Hist database - rules - inclusion of nationn! database -
database not public record -- no cost ta subseribers. (1) The depariment shall estabhish and provide
for the operation of a database containing a list of names and telephone numbers of residential
subseribers who object to receiving telephone solicitations. The department must have the database in
operation 1o later than Jagpuary 1, 20040 A vesidential subscriber may be Usted in the database withou

cost to the subsoriber,

{2} Wotlater than January 1, 2004, the department shall promudgate rules and regulations governing
~.¢ establishment of a stale no-call database that are necessary and appropriate to fully implement the

provisions of [sections 1 through 6). The rules must include but are not Hmited to rules specifying:

(2} the methods by which ecach residential subsenber may give nolice to the department or a
contractor designated by the department of the residential subscriber's objection to receiving telephone

solicitations or the methods by which the residential subscriber may revoke the notice;

(1) the length of time for which a notice of objection s effective and the effect of @ change of

tetephone number on the notice,
{¢) the methods by which pertinent information may be collected and added to the no-call database;

{d} the methods for obtaining sccess to the no-call database by any person or entity desiring to make
telephone solicitations 1f that person or entity I1s required to avoid calling the residential subscribers

included in the no-call database;

(£} the costto be assessed to a persen or entity that s required to obtain aceess 1o the no-call

*atabase; and
(fy other matters relating 10 the no-call database that the department considers desirable.

((3) I the federal communications commission establishes a single national database of telephone
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numbers of residential subscribers who object to receiving telephone solicitations pursuant to 47 U.S.C.
{c){3), the department shall include that part of the single national database that relates to Montana in

the no-call database established pursuant to this section,

(4} Information contained in the no-call database established pursuant to this section may be used
only for the purpose of compliance with {section 2] and this section or in a proceading or action pursuant

to [section 5]. The information may not be considered a public record pursuant to Title 2, chapter 6.

(5} Inn April, July, October, and January of each year, the department shall make a reasonable attempt
o obtain subseription stings of residential subscribers in this state whe have arranged 1o be included o

any national no-catl fist and add those rames to the state no-cali List.

Section 4. Interference with eatler identification service prohibited. (1) Any person or ensity who
makes g telephone solicitation to the telephone line of any residential subscriber tn this state shall, 2t the

beginning of the call, state clearly the identity of the person or entity initiating the call.

{2} A person or entity who makes a telephone solicitation o the telephone line of a residential
~apseriber i this state may not knowingly use any method to block or otherwise circumvent the

residential subscriber's use of o ealler identification service.

Section 5. Penalties - departnient to enforce civil, eriminal, and fnjunctive reliel - private
actions — defenses -- statute of Himitations. (1) (a) The department or a county altornay may initiate

proceedings relating to 2 Knowing violation or threatened kzmw%ng tolation of [section 2 or 41,
(b} The proceedings may wnclude a request for any of the following:
(1) aninjunclion;
(1) & civil penalty up to a maximum of $3,000 for each knowing violation,
{111} additional relief that a court of competent jurisdiction may order.

(¢} The department may issue investigative demands, issue subpoenas, administer caths, and conduct

hearings in the course of investigating a violation of [section 2 or 4],

(2) In addition to the penalties provided in subsection (1), any person or entity that violates [section

4] 13 subject to all penalties, including criminal penalties, remedies, and procedures provided in the
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unfair trade practices and consumer protection laws, as provided for in Title 30, chapter 14, parts 1 and

‘he remedies available in this section are cumulative and in addition to any other remedies available
by law,

(3) Any residential subscriber who has received more than one telephone solicitation within any

12-month period by or on behalf of the Same person or entity in violation of [section 2 ¢r 4) may bring an

action to:
(a) enjoin the vielation: and
(b) recover the greater of-
(1} the actaal monetary loss from a knowing violation; or
(11} $5,000 in damages for each knowing violation.

(4} Ttis a defense in any action or proceeding brought pursuant to this section that the defendant has
established and rmplemented, with due care, reasonable practices and procedures to effectively prevent

telephone solicitations in violation of [section 2 or 4],
{3) Anaction or procecding may not be brought pursuant to this section more than 2 years afier:

(4) the person bringing the action knew or should have known of the occurrence of the alleged

violation; oy

(b} the termination of any proceeding or action arising owt of the same violation or violations by the

state of Montana,

(G6) A court of this state may exercise personal jurisdiction, in the manner provided by law, over any
notresident or the nonresident’s executor or administrator as to an action or proceeding authorized by
this section.

(7) The remedies, duties, prohibitions, and penaliies provided in [sections | through 6] are not

exclusive and are in addition to all other causes of action, remadies, and penalties provided by law.

(&) A provider of telephone caller identification service may not be held lable for violations of

[section 2 or 4] that are committed by other persons or entities.

Section 6. Telephone solicitation no-call list administration account -- purpose and

administration. (1) There is a telephone solicitation no-calt list administration account in the state
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special revenue fund for administration of {sections 1 through 6] by the department.

(2) Revenue generated from fees collected from persons or entities obtaining access 1o the no-call list

database and any civil penalties recovered by the department pursuant to {section $} must be deposmﬁ

into the telephone solicitation no-call list administration account.

Section 7. Codification instruction, [Sections 1 through 6] are intended to be codified as an integra

part of Titte 30, chapter 14, and the provisions of Title 30, chapter 14, apply to [sections | through 6.

Scetion 8. Effective date. {This act] is effective July 1, 2003,

~END -
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